
The Department of Labor for the 

second time is trying to enact rules 

requiring any “advisor” managing 

retirement funds to BE a fiduciary.  

For the second time, those efforts 

are running into stiff opposition. 

 

The fiduciary discussion is important.  

Fiduciaries are required to act in the 

best interests of someone else.  When 

it comes to retirement investments, a 

fiduciary must place their clients’ 

interests before their own.  Sounds 

logical.  In fact, in a survey conducted 

by numerous consumer advocate 

groups, 97% of investor-respondents 

indicated that when paying a fee for 

investment advice, that advisor should 

act in the best interests of the investor.   
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Winiecki Wealth Management is 

an independent, fiduciary 

investment and planning firm.  

We favor no fund company over 

another.  We strive to provide 

our readers helpful, timely 

information based on quality, 

regardless who provides that 

information. 

Much of the ideas in this 

Newsletter are taken from an 

April 14, 2014 Letter to the 

SEC Re:  Section 913 
Fiduciary Rulemaking – 
Evidence of Investor Harm, 

which states, “Financial 

Incentives Often Cause 

Brokers to Make 

Recommendations that are 

not in the Customer’s Best 

Interests.” (See Note 1.)   

Click HERE for letter. 

http://winieckiwealth.com/userfiles/2014-04-14-SEC-Investor-Harm-Letter.pdf


However, that same survey indicated 

that 76% of investor-respondents 

erroneously thought that “financial 

advisors” were required to act as 

fiduciaries.  Here’s problem one:  

confusion.  People in the “advisory” 

business can imply or even state they 

are fiduciaries but not act like a 

fiduciary. 

Non-fiduciaries used to be called 

“brokers” or “sales reps.”  Until the 

SEC allowed Wall Street brokers to 

call themselves “financial advisors,” 

investors pretty much knew who they 

were dealing with:  salespeople.  

Understanding this sales dynamic 

was key:  investors knew they had to 

look out for themselves and they 

were accepting or rejecting a broker’s 

recommendations.   

The legal difference between 

fiduciaries and brokers is huge.  As 

noted above, a fiduciary must act in 

the best interests of the client.  A 

broker, however, is held to a 

suitability standard.  So long as the 

broker offers an investment that is 

suitable (or not unsuitable), the 

broker is doing his or her job.  Put 

another way, a broker can 

recommend the least suitable of all 

suitable products. 

Not that big a deal when investors 

understand they are in a sales 

relationship, but often they do not. 

 

Much of this confusion has come 

about because of the 

transformation of the investment 

industry.  For example, some 

brokers develop financial plans, 

charge asset fees rather than 

commissions and act more like 

advisors than salespeople.  That 

said, where a fiduciary must 

provide some objective reason 

why a certain investment is “best” 

for a client, a broker can still earn 

more “offering” a higher-priced, 

lower-performing product  than 

what is “best.” 

 

Problem two is conflicts.  It didn’t 

take me long to scrounge up my 

Gilbert Law Summaries Pocket 

Size Law Dictionary, which 

states that:  “Fiduciary must 

subordinate his own personal 

interests in the event that there 

is a conflict.”  Pretty easy legal 

concept, but one that is truly the 

crux of this discussion.  It also 

demonstrates that how a broker is 

“paid” is far different than how a 

broker is “compensated.” 

 

For example, two index funds 

track the S&P 500 index without 

any qualitative differences.  Both 

funds are suitable for a particular 

investors’ needs.  One costs .2% 

and one costs .6%.   



In a fiduciary relationship, the 

fiduciary advisor is required to offer 

the best product for the client.  In this 

case, the lower-cost index fund is 

better for the client (best in this case 

as there are only two choices), so the 

fiduciary must use the lower-cost 

fund. 

 

The broker, however, receives a 

bonus if of half the upcharge if he 

sells the higher-cost index fund.  The 

broker is held not to a fiduciary 

standard, but to a suitability standard.  

The broker can legally offer the 

higher-cost fund to the investor, as 

both index funds are “suitable” 

products.  Part of the higher cost of 

the fund goes to pay the broker for 

selling that fund.   

 

Some brokers will state that they are 

paid only by their clients.  Maybe, 

but does that change if you ask them 

to provide all the ways the broker is 

compensated?  For example, many 

funds ended up in client portfolios 

not because they were best (or even 

good) for the client, but because the 

broker received a steak dinner for her 

ten best clients and guests annually if 

a certain fund was used.  Or a 

weekend golf outing in Kohler.  Or a 

“trip that may be worth up to 

$20,000.”  True examples. 

It took a while for me to 

understand why brokers or 

insurance/financial agents would 

brag to potential clients about 

attaining status in the President’s 

Club.  I do now.  If you grew up as 

a salesperson and joined a Wall 

Street firm or bank or insurance 

company as a salesperson, sales is 

your job.  Doing your job well 

means making money for your 

firm and yourself.  Sales is 

extremely difficult, and sales 

achievements are to be celebrated 

and rewarded.   

 

However, a problem exists when a 

client does not realize that a 

broker can exploit conflicts to 

better the firm at the client’s 

expense.  And it appears that 

many clients do not realize this 

dynamic. 

 

Because of these and other issues, 

the Department of Labor tried to 

impose rules that require brokers 

who work with retirement 

accounts act as fiduciaries. Its 

purported authority arises from its 

mandate to protect retirees of the 

labor force.  Two years ago, 

Congress shot down the first DOL 

attempt.  The DOL is gearing up 

for another run at imposing 

fiduciary rules, but already a 

senator is claiming only the SEC 

can make such rules. 



That said, if everyone who touched an IRA or a 401(k) plan were a fiduciary, 

our competition would skyrocket.  It takes a lot to be a fiduciary investment 

advisor, such as creating and using a process to select and monitor 

investments using appropriate, objective criteria.  Maybe the cost to Wall 

Street firms, banks and insurance companies to re-train their brokers and re-

tool their processes would be costly.  Maybe that cost would not allow those 

firms to serve less-affluent investors.  Purported trends seem to be pushing 

the less-affluent into robo-advisory programs with phone bank access rather 

than a personal advisor. 

WWM’s horse in this race may not be obvious to readers.  We are a fiduciary 

firm, and we compete against non-fiduciary brokers in both the individual 

investor and the 401(k) plan arenas.  We are advocates of our clients and 

work to educate investors in many aspects of finances and money.  We firmly 

believe that a fiduciary standard would benefit Americans and provide more 

money to employees in retirement.  That said, the status quo is quite 

beneficial for our business. 

N.1:  April 14, 2014 Letter Sent                Click HERE for link to Letter 

  

TO:  U.S. Securities and Exchange Commission Chair and Commissioners. 

 

FROM: 

 

 

 

 

 

 

 

 

 

 

http://winieckiwealth.com/userfiles/2014-04-14-SEC-Investor-Harm-Letter.pdf

